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While the DOJ’s views are increasingly apparent, U.S. courts have been more varied in practice, creating
significant uncertainty for U.S. businesses that use algorithmic pricing tools. The schism in legal analysis
is evidenced by a few of these cases surviving the motion to dismiss stage, while others have faced
dismissal, notwithstanding highly similar fact patterns. With one U.S. Court of Appeals having passed
judgment on these cases and another poised to do the same, greater clarity may soon—thankfully—be
within reach. Until then, businesses operating in the U.S. and using algorithmic pricing tools are well
advised to proceed with caution.

1. No safety after U.S. antitrust agencies withdraw safe harbors

Over time, the context in which collusion takes place has evolved significantly. Whereas many years ago
collusion might have taken place in a smoke-filled room and concluded with a handshake, such
exchanges eventually gravitated towards telephone calls, faxes, emails, online chats—and now,
algorithmic pricing tools. In the U.S. Department of Justice’s (“DOJ”) words, “[m]odern algorithms can
process far more information than humans can—and at much greater speed. Businesses today deploy
algorithms in a range of settings to automate decisions, from how to vary pricing over the course of a day
to determinations of who gets access to Despite the many procompetitive advantages

associated with these tools, the DOJ has highlighted that this technology may raise antitrust concerns
because it “has the potential to allow competitors to coordinate more effectively, including through
monitoring deviations from anticompetitive agreements and minimizing incentives to cheat on 

All types of businesses that rely on algorithmic pricing tools should pay close attention to the risks
associated with their usage. The DOJ is actively pursuing these cases; indeed, the DOJ currently has two
ongoing civil litigation matters involving algorithmic pricing tools: United States v. Agri Stats, Inc and

United States v. RealPage, Inc The DOJ has also criminally prosecuted and secured a plea agreement

involving e-commerce sellers who conspired to adopt specific pricing algorithms in United States v.
Topkins and considered but ultimately decided against bringing a criminal case against 

State Attorneys General and plaintiff lawyers are likewise pursuing these types of As a result,

there are now several such cases working their way through multiple U.S. trial courts. The DOJ has used
these private cases as a forum for sharing its views on the appropriate legal framework, using statements
of interest (“SOIs”) and amicus briefs as tools to intervene, while emphasizing that “judicial treatment of
the use of algorithms in price fixing has tremendous practical 

Historically, U.S. federal antitrust enforcement agencies provided safe harbors for the sharing of price,
cost, and compensation information. U.S. agencies typically would not challenge an information exchange
if the exchange was (i) managed by a third-party, (ii) the information shared was over three months old,
(iii) there were at least five participants in the information sharing, and no single participant accounted
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Since the withdrawal of these safe harbors, U.S. antitrust enforcement agencies have increased scrutiny
and enforcement of information exchange and algorithmic pricing practices across multiple industries,
while at the same time leaving companies in limbo without a clear understanding of the specific types of
conduct considered problematic.

2. In the DOJ’s view, competitors’ joint use of algorithmic pricing tools can constitute
concerted action under Section 1

Earlier this year, the DOJ, under the Trump administration’s leadership, asserted the following in a SOI
filed in In re MultiPlan Health Insurance Provider Litigation:

Under the Biden administration, the DOJ’s SOIs and amicus briefs also asserted the following views:

for more than 25 percent of the weighted data, and (iv) the shared statistics were sufficiently aggregated,
averaged, or 

In 2023, however, the agencies withdrew the policy statements that provided for these safe harbors,
declaring them “outdated” and no longer protective against anticompetitive effects given the recent and
fast-developing advances in machine learning and 

Joint use of algorithmic pricing tools can constitute concerted action: Competitors’ joint use
of a common pricing algorithm can be concerted action under Section 

There is no need for binding price recommendations: “Under well-established precedent,
there can be concerted action subject to Section 1 in setting the starting points of prices even if
the conspirators have some discretion in choosing how often to follow 

Sharing through an intermediary can still be problematic: Sharing information through an
algorithm provider can create the same anticompetitive effects as a direct exchange between
competitors because the algorithm provider “has confidential price strategy information from
multiple competitors, [and] it can program its algorithm to maximize industry-wide pricing” even
if the “firms themselves don’t directly share their pricing 

Algorithmic price fixing is a per se violation of Section 1: “Per se unlawful price fixing includes
not only competitors’ acting in concert to set the same price at which a product is bought or sold
but also competitors’ acting in concert to ‘rais[e], depress[], . . . peg[], or stabiliz[e] the price of a
commodity.’ This prohibition includes agreements to use the same pricing formula—analogous to
agreements to use the same pricing 

Rule of reason applies to standalone information exchanges: Section 1 prohibits not only
information sharing that facilitates price fixing or output-fixing agreements, “but also where the
information exchange [on a stand-alone basis] tends to harm “[S]tandalone

information-sharing claims are subject to a flexible rule-of-reason analysis, which requires a fact-
specific inquiry in each 

No need for competitor-to-competitor communications: “Although direct communications
among competitors can establish an agreement among them, there is no rule requiring proof of
such Per se unlawful agreements can be proven by express agreement

between competitors, between an algorithm provider and a user, or by a “pitch” inviting collective
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3. No certainty yet on how U.S. courts will approach algorithmic pricing cases—U.S. courts have
diverged on several points of the analysis

The first meaningful cases reach U.S. courts in the fall of 2023

action among competitors through the use of an algorithm to avoid competition combined with
subsequent joint use of that 

No more safe harbors: “To determine whether information exchanges among competitors tend
to harm competition, courts look to factual circumstances such as the structure of the industry,
the nature of the information exchanged, and the manner of 

Regarding the sensitivity of the information exchanged, the DOJ has indicated that while
courts are typically “especially suspicious when competitors exchange recent, current, or
future price or output,” “not every case requires a direct exchange of price or 

Regarding the granularity of information exchanged, the DOJ has indicated that “there is
no categorical rule: Courts do not require detailed or non-aggregated information if other
circumstances indicate a tendency for anticompetitive At the same time, there

is no safe harbor for exchanging merely aggregated data, even where the information is
not linked to specific 

Regarding the public availability of information exchanged, the DOJ has indicated that
information sharing may be condemned where “the information was unavailable to the
public,” but does not necessarily say that all exchanges of public information are

Regarding the contemporariness of the information exchanged, the DOJ has indicated
that “exchanges of recent or future information carry far greater potential for
anticompetitive effects than historical data”; however, “as with the other factors, courts
must evaluate this factor as part of the holistic rule-of-reason 

Vertical agreements involving pricing algorithms can also be unlawful under the rule of
reason: “Where there exists a vertical contract for the sale of the algorithm, the concerted-action
element is 

The first meaningful algorithmic pricing cases reached U.S. courts in the fall of 2023, with decisions on
motions to dismiss entered in Gibson v. MGM Resorts International (“Gibson I and In re RealPage,

Inc., Rental Software Antitrust Litigation (No. II). In Gibson I, hotel owners and operators in Las Vegas

were accused of price fixing by using a pricing algorithm software which recommends prices for hotel
rooms. Similarly, in RealPage, property owners and managers were accused of price fixing by providing
sensitive information to a revenue management software which uses a pricing algorithm to make price
recommendations for rental units.

In October 2023, the District Court of Nevada dismissed the complaint in Gibson I with leave to amend for
failure to state a claim. The Court identified several deficiencies, including the complaint’s failure to
plausibly allege the defendants entered into a horizontal price fixing agreement or a hub-and-spoke
conspiracy, with the latter largely due to the absence of allegations regarding the exchange of non-public
information. The plaintiffs fared no better in their second attempt (“Gibson II”), after which their claim
was dismissed with 
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Lower courts’ divergent approaches begin to emerge

Two months later, in December 2023, the District Court of the Middle District of Tennessee allowed a
similar claim to survive the motion to dismiss stage in RealPage. Although the defendants urged the
Court to dismiss the complaint based on Gibson I, the Court ruled otherwise (in part), noting that the
“devil is in the While the allegations in RealPage appear closely analogous to those in Gibson

I, the Court emphasized that in Gibson I, it was unclear whether pricing recommendations generated for
the hotel operators included competitors’ confidential information; conversely, in RealPage, the
complaint “unequivocally” alleged that RealPage’s revenue management software inputted a “melting
pot” of confidential information through its algorithms and spit out recommendations based on that
private competitor 

Regarding the applicable standard of review, the Court held that the Plaintiffs had failed to allege a
“straightforward conspiracy justifying application of the per se The Court pointed out

“imperfections” in the plaintiffs’ pleadings (e.g., missing dates of when the defendants joined the
conspiracy, no allegations of direct contact between defendants, and less than 100% pricing authority
delegation), which indicate “that the conspiracy alleged is not the straightforward form of horizontal
price-fixing conspiracy for which [the] courts apply the per se Moreover, and importantly,

the Court suggested that the novelty of the allegations involving AI rendered application of the per se
standard 

While RealPage proceeded to the discovery phase, similar cases reached different fates in different
courts. For example, in September 2024, in Cornish-Adebiyi v. Caesars Entertainment, Inc., the U.S.
District Court for the District of New Jersey dismissed a complaint with prejudice after finding that the
plaintiffs, a putative class of consumers, failed to establish a plausible price fixing agreement involving
the owners and operators of various Atlantic City casino-hotels and pricing software provider Cendyn
Group, LLC (“Cendyn”). This dismissal notably followed in the footsteps of Gibson II, which involved a
similar claim against Las Vegas casino-hotel operators involving the exact same software. Although the
plaintiffs insisted that their allegations were “closely analogous” to those in RealPage, the plaintiffs in
Cornish-Adebiyi (and Gibson II) notably did not allege that the casino-hotels’ proprietary data were
pooled or commingled, nor did they allege that pricing recommendations were based upon a pool of
confidential competitor data. Rather, the plaintiffs went “to rather extraordinary lengths to dance around
that allegation with linguistic equivocation in an obvious attempt to imply it, but it never unambiguously
allege[d] as Citing to Gibson II, the Court observed that the plaintiffs’ “failure to plausibly

allege the exchange of confidential information from one of the spokes to the other through the hub's
algorithms is another fatal defect . . . [and] it too compels the conclusion that there is no 

A few months after Cornish-Adebiyi, in December 2024, the U.S. District Court for the Western District of
Washington in Duffy v. Yardi Systems, Inc came to a different conclusion on many of the issues

described above, denying the defendants’ motion to dismiss. Despite highly similar facts, the Court
concluded that the plaintiffs alleged “more than simply parallel conduct” and plausibly alleged that the
defendants “entered into express, individual contracts with defendant Yardi in circumstances showing an
intent to participate in a concerted scheme or plan to fix rental prices and restrain The Court

also observed that Yardi had advertised its software as a means of increasing rates above those available
in a competitive market, which worked as intended, and that Yardi’s existing and new clients understood
what the software could do for them—as such, the defendants had accepted the invitation to trade their
CSI for the ability to charge increased rental rates without fear of being undercut by 

The defendants argued that in the absence of an allegation that the defendants agreed to implement the
pricing recommendations or were otherwise bound to do so, their parallel contracts with Yardi did not
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Appellate courts begin to chime in

raise a plausible inference of a conspiracy. The Court disagreed—taken in the light most favorable to
plaintiffs, the Court held that the allegations “amply” suggested that the defendants intended to, and for
the most part, did adhere to Yardi’s pricing 

Finally, regarding the applicable standard of review, the Yardi Court diverged with RealPage, rejecting the
Defendants’ arguments that the rule of reason should apply. In so doing, the Court “respectfully
disagree[d]” with the Middle District of Tennessee’s conclusion in RealPage, observing that neither the
defendants nor the RealPage decision could offer “any legal authority supporting the conclusion that an
adequately alleged horizontal price fixing agreement could be a reasonable restraint on trade”
(emphasis In the Court’s view, “[f]or over a century, courts have found that horizontal

agreements among competitors with regards to pricing structures have predictable and pernicious
anticompetitive effects and are therefore a classic example of a per se antitrust This

decision is arguably the most favorable to date for plaintiffs and notably aligns with many of the DOJ’s
stated views.

The Ninth Circuit may have shut the door on at least one theory by affirming the dismissal in Gibson
against Las Vegas casino-hotel operators (“Gibson III On appeal from the District Court of Nevada,

the plaintiffs abandoned their hub-and-spoke claim—their claim that the hotel operators agreed among
themselves to use the same Cendyn software and abide by its recommended The only claim

before the Ninth Circuit concerned the set of individual agreements between each hotel operator and
Cendyn to license Cendyn’s software—i.e., the spokes without a rim. The plaintiffs argued that these
agreements, in the aggregate, artificially inflated prices for hotel rooms on the Las Vegas strip and were
therefore unlawful under the rule of 

The Ninth Circuit disagreed. In its view, these licensing agreements amounted to ordinary sales contracts,
not vertical or horizontal The Court held that these agreements did not restrain trade

because they did not affect the hotel operators’ incentive or ability to compete in the market for hotel-
room rentals on the Las Vegas As the Court put it, “the agreement for the provision of and

payment for software products does not restrain any Hotel Defendant’s ability to sell hotel It

made no difference that the plaintiffs styled these agreements as a That framing struck the

Court as a “backdoor” attempt to find a horizontal agreement among the hotel operators when there was
none—the plaintiffs waived that argument by abandoning their hub-and-spoke Absent an

alleged horizontal conspiracy, the Court found no “basis for the aggregation of non-vertical agreements—
none of which individually restrains trade in the relevant 

The Ninth Circuit’s ruling in Gibson III is narrow, and much uncertainty remains. For one thing, the
plaintiffs have petitioned the Ninth Circuit for rehearing en banc, so the Gibson story is not But

even if the Ninth Circuit denies rehearing, the panel decision leaves much unsettled. The Court peppered
its opinion with the caveat that the plaintiffs had abandoned their horizontal conspiracy 

leaving related points unsettled. The Ninth Circuit also expressly stated that the “analysis might change if
Plaintiffs had alleged that Cendyn shared the confidential information of each competing hotel among
the The Court left a similar note of caution about “a binding delegation of pricing to a third

party,” an issue it declined to But at least as things stand now, Gibson III makes one point

clear: mere use of a common vendor among competitors, without more, is not enough trigger antitrust
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4. Clarity soon? U.S. appellate courts are starting to chime in, and U.S. legislators are paying
attention, too

More clarity may soon come from the Third Circuit, which heard argument in Cornish-Adebiyi in
September The Third Circuit may well address issues such as whether the per se rule or rule of

reason should apply and whether an algorithm’s “pitch” can be an invitation for collective action among
The Third Circuit may also consider the importance of pricing discretion or whether it

matters that the pricing algorithm only provides nonbinding price recommendations. For the plaintiffs,
that fact is immaterial. Quoting SOIs from federal antitrust enforcers, the plaintiffs argue that “the
violation is the agreement—not how often it is 

Amici are also pushing for reversal. For example, the American Antitrust Institute (“AAI”) argues that the
district court in Cornish-Adebiyi (and Gibson II and RealPage) improperly focused on whether the
defendants directly shared information with each In AAI’s view, “even if ‘the firms themselves

don’t directly share their pricing strategies with each other, the sharing of non-public data with the
algorithm is itself indicative of a tacit price-fixing AAI also argues that the district court in

Cornish-Adebiyi gave too much weight to the defendants’ ability to override the software’s pricing
recommendations, with the Court observing that this made it “quite implausible” that “they tacitly agreed
to anything, much less to fix the price[] of their hotel AAI disagrees. For AAI, an agreement

can be inferred even in the absence of “an absolute delegation” of price-setting authority where
algorithms incorporate real-time pricing data into pricing recommendations. Unlike in a traditional cartel
arrangement, AI obviates the need for cartel members to police each other to prevent cheating; no
member can “secretly violate” the agreement because each members’ prices are automatically
incorporated into the AI In AAI’s view, the defendants “accepted the algorithm’s prices often

enough to serve the common purpose of raising prices market-wide, and should give rise to an inference
of 

Legislators, too, are paying attention to the state of play at the federal, state, and local levels, which adds
an additional layer of complexity for businesses to grapple with. At the federal level, in June 2024, U.S.
Representatives Becca Balint and Jesús García introduced the Preventing Algorithmic Facilitation of Rental
Housing Cartels Act, which would prohibit digital price fixing by In early 2025, U.S. Senator

Amy Klobuchar, along with eight Senate co-sponsors, reintroduced the Preventing Algorithm Collusion
Act, which would prohibit sharing non-public information with pricing 

At the state level, California and New York have passed legislation targeting algorithmic pricing.
California’s law is broad, generally banning the use or distribution of a common pricing algorithm no
matter the industry or New York’s law is narrower. Rather than enact a general ban, the New

York law targets algorithmic recommendations used to fix rents among The rental-market

focus of the New York law is in line with similar legislation under consideration in other states that, if
passed, would ban the use of rent-fixing 

At the municipal level, in July 2024, San Francisco became the first city to pass a law prohibiting the use of
algorithmic pricing tools in setting residential rental prices and managing occupancy Later that

year, Philadelphia passed a similar bill banning the use of algorithmic pricing tools in the residential
Very recently, New York City did the same, enacting a bill prohibiting residential landlords

from sharing algorithms to set City ordinances like these are proliferating across the 
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5. The U.S. is not the only jurisdiction grappling with these issues

Various jurisdictions are likewise grappling with how to tackle information sharing concerns associated
with algorithmic pricing tools and considering or adopting laws, regulations, or policy documents
addressing the same.

6. Key takeaways

As many industries trend towards the inclusion of machine learning and AI in their ordinary course
business practices, they have also increasingly adopted algorithmic pricing tools, the use of which,
according to the DOJ, can be a per se violation of U.S. antitrust laws. With the looming prospect of
criminal liability for the use of such tools, there is a genuine need for clear guidance from courts and
legislators in the U.S. and beyond regarding where to draw the line between lawful and unlawful
information sharing, especially in the context of algorithmic pricing tools. In the absence of such
guidance, any business involved in large-scale data collection, whether for benchmarking, pricing
recommendations, or otherwise, should proceed with caution, as such conduct may be subject to
criminal and/or civil scrutiny.

We also recommend conducting a thorough risk assessment of any AI or algorithmic software being
considered before its deployment. Companies should carefully consider the sensitivity of the information
being inputted into the software, how they are using the outputs, how competitively sensitive
information from competitors features into those outputs, as well as the advertised and intended
purposes of the tool.

For example, in March 2025, the Canadian Competition Bureau (“Bureau”) issued a report following its
public consultation into AI, indicating that concerns were raised regarding the risk of AI or algorithmic
pricing facilitating tacit collusion, as well as accountability of the companies that implement these
systems and the ability of law enforcement to prove collusion in such It remains to be seen if

or how Canada will address these risks, but for now the Bureau has started investigating the possible use
of algorithmic pricing tools in Canadian real estate rental markets, akin to what we are seeing in the
United 

In its 2024 AI Strategic Update, the UK’s Competition and Markets Authority (“CMA”) similarly
acknowledged that while algorithms can enhance price-setting efficiency and mitigate collusion through
personalized pricing, they can also facilitate tacit collusion and reinforce explicit collusion, thus
warranting regulatory scrutiny. The CMA has also emphasized more broadly that information exchange
between competitors poses a significant collusion risk, noting that such practices may undermine
competition even in the absence of explicit 

A few years earlier, in March 2021, the Japan Fair Trade Commission (“JFTC”) published a report on
Algorithms and AI, cautioning that shared use of third-party pricing tools or self-learning algorithms
among competitors may facilitate tacit collusion. The JFTC stated that while conduct with proven anti-
competitive intent is unlawful, information exchange is assessed case-by-case, weighing its purpose and

To avoid regulatory scrutiny and civil suits, companies using pricing algorithms should look to the DOJ’s
proposed consent decree in its lawsuit against RealPage and the nation’s six largest In that

case, the DOJ asked the Defendants to refrain from, among other things, (1) using competitors’
competitively sensitive information to train or run any pricing model; and (2) soliciting, disclosing or using
any competitively sensitive information with any other property manager to set rental prices or generate
rental pricing 
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Companies should also train employees on the associated antitrust risks, adopt clear policies to ensure
that pricing decisions based on the algorithmic tool’s outputs are made independently and unilaterally,
and maintain records demonstrating any pro-competitive purposes behind the use of such tools.

Importantly, companies should also steer clear of any competitor-to-competitor direct communications—
even if such communications are merely to discuss the results of the software—as these interactions
substantially increase the risk of enforcement action.

Finally, as this is a rapidly evolving area of law, companies should stay abreast of regulatory
developments and be prepared to pivot as needed.

The authors express their gratitude for the insights, input, and assistance of Bhavishya Barbhaya of
Linklaters LLP, Mikayla Covello of Milbank LLP, and TJ Benedict of Sheppard, Mullin, Richter &
Hampton LLP.
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United States as Amicus Curiae in Support of Plaintiffs-Appellants at 30-31, Gibson v. Cendyn Grp., LLC., No. 24-

3576 (9th Cir. Oct. 24, 2024).

13. Statement of Interest of the United States at 7, In re MultiPlan Health Ins. Provider Litig., No. 1:24-cv-06795

(N.D. Ill. Mar. 27, 2025), ECF No. 382, citing Duffy v. Yardi Sys., Inc., 758 F. Supp. 3d 1283, 1293 (W.D. Wash. 2024).

14. Statement of Interest of The United States at 6-7, Cornish-Adebiyi v. Caesars Ent., Inc., No. 1:23-cv-02536-KMW-

EAP (D.N.J. Mar. 28, 2024), ECF No. 96, citing United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 223-26

(1940). See also Brief for the United States as Amicus Curiae in Support of Plaintiffs-Appellants at 27, Gibson v.

Cendyn Grp., LLC, No. 24-3576 (9th Cir. Oct. 24, 2024), ECF No. 28.1; Id. at 28-29.

15. Statement of Interest of the United States at 1, In re Pork Antitrust Litig., No. 0:18-cv-01776-JRT-JFD (D. Minn.

Oct. 1, 2024), ECF No. 2616.

16. Id. at 7.

17. Statement of Interest of The United States at 3, Cornish-Adebiyi v. Caesars Ent., Inc., No. 1:23-cv-02536-KMW-

EAP (D.N.J. Mar. 28, 2024), ECF No. 96.

18. Brief for the United States as Amicus Curiae in Support of Plaintiffs-Appellants at 22, Gibson v. Cendyn Grp.,

LLC, No. 24-3576 (9th Cir. Oct. 24, 2024), ECF No. 28.1.

19. Statement of Interest of the United States at 12, In re Pork Antitrust Litig., No. 0:18-cv-01776-JRT-JFD (D. Minn.

Oct. 1, 2024), ECF No. 2616.

20. Id. at 13-14.

21. Id. at 15.

22. Id. at 3.

23. Id. at 16.

24. Id. at 17-18.

25. Brief for the United States as Amicus Curiae in Support of Plaintiffs-Appellants at 28, Gibson v. Cendyn Grp.,

LLC, No. 24-3576 (9th Cir. Oct. 24, 2024), ECF No. 28.1.

26. No. 2:23-cv-00140-MMD-DJA, 2023 U.S. Dist. LEXIS 190432 (D. Nev. Oct. 24, 2023).

27. 709 F. Supp. 3d 478 (M.D. Tenn. 2023).

28. Gibson v. Cendyn Grp., LLC, No. 2:23-cv-00140-MMD-DJA, 2024 WL 2060260 (D. Nev. May 8, 2024).

29. In re RealPage, Inc., Rental Software Antitrust Litig. (No. II), 709 F. Supp. 3d at 512.

30. Id.

31. Id. at 519.

32. Id. at 520.

33. Id.

34. Cornish-Adebiyi v. Caesars Ent., Inc., No. 1:23-CV-02536-KMW-EAP, 2024 WL 4356188, at *5 (D.N.J. Sept. 30,

2024).

35. Id. at *7, citing Gibson, 2024 WL 2060260, at *4.
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36. No. 2:23-cv-01391-RSL, 2024 U.S. Dist. LEXIS 219629 (W.D. Wash. Dec. 4, 2024).

37. Id. at *10-*11.

38. Id. at *12. See also PLS.com, LLC v. Nat’l Ass’n of Realtors, 32 F.4th 824, 843 (9th Cir. 2022) (“Acceptance by

competitors, without previous agreement, of an invitation to participate in a plan, the necessary consequence

of which, if carried out, is restraint of interstate commerce, is sufficient to establish an unlawful conspiracy

under the Sherman Act.” (quoting Interstate Cir. Inc. v. United States, 306 U.S. 208, 227 (1939))).

39. Duffy, 2024 U.S. Dist. LEXIS 219629, at *16.

40. Id. at *22, *25.

41. Id. at *23.

42. Gibson v. Cendyn Grp., LLC, 148 F.4th 1069, 1088 (9th Cir. 2025).

43. Id. at 1079.

44. Id.

45. Id. at 1081–82.

46. Id. at 1082–87.

47. Id. at 1085.

48. Id. at 1087.

49. Id.

50. Id. at 1088.

51. Plaintiffs-Appellants’ Petition for Rehearing En Banc, Gibson v. Cendyn Grp., LLC, No. 24-3576 (9th Cir. Sept. 29,

2025), ECF No. 82.1.

52. Gibson III, 148 F.4th at 1077, 1079, 1081, 1083, 1084 & n.9, 1087, and 1088.

53. Id. at 1083 n.3.

54. Id. at 1087 n.11.

55. Id. at 1084 (“While antitrust law restricts agreements between competitors regarding how to compete, it does

not require a business to turn a blind eye to information simply because its competitors are also aware of that

same information. Nor does it require businesses to decline to take advantage of a service because its

competitors already use that service. Holding otherwise would impose a rule that businesses cannot use the

same service providers as their competitors.”).

56. Cornish-Adebiyi v. Caesars Ent. Inc., Third Circuit, Case No. 24-3006.

57. Brief for the Plaintiffs-Appellants, Brief for the American Antitrust Institute as Amicus Curiae in Support of

Plaintiffs-Appellants and Reversal, Cornish-Adebiyi v. Caesars Ent. Inc., No. 24-3006 (3d Cir. Jan. 21, 2025), ECF

No. 50.

58. Id. at 45.

59. Brief for the American Antitrust Institute as Amicus Curiae in Support of Plaintiffs-Appellants and Reversal,

Cornish-Adebiyi v. Caesars Ent. Inc., No. 24-3006 (3d Cir. Jan. 28, 2025); see also Brief for the American Antitrust

Institute as Amicus Curiae in Support of Plaintiffs Appellants, Gibson v. Cendyn Grp., Inc., No. 24-3576 (9th Cir.
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October 3, 2024); Cornish-Adebiyi, 2024 WL 4356188, at *7 (“Plaintiffs’ ‘failure to plausibly allege the exchange

of confidential information from one of the spokes to the other through the hub’s algorithms . . . compels the

conclusion that there is no rim.’” (quoting Gibson, 2024 WL 2060260, at *4)); see also A-12 (“[I]t is unclear

whether the pricing recommendations generated to Hotel Operators [in Gibson v. MGM Resorts Int’l, No. 2:23-

cv-00140 MMD-DJA, 2023 U.S. Dist. LEXIS 190432 (D. Nev. Oct. 24, 2023) (“Gibson I”)] include competitors’

confidential information fed in; perhaps they only get their own confidential information back, mixed with

public information from other sources.” (quoting RealPage, 709 F. Supp. 3d at 512)).

60. Brief for the American Antitrust Institute as Amicus Curiae in Support of Plaintiffs-Appellants and Reversal at

21, Cornish-Adebiyi v. Caesars Ent. Inc., No. 24-3006 (3d Cir. Jan. 28, 2025).

61. Id. at 22 (citing Cornish-Adebiyi).

62. Id. at 15, 22. In re RealPage, 709 F. Supp. 3d at 519-20; see also Yardi, 2024 U.S. Dist. LEXIS 219629, at *16-*17.

63. Brief for the American Antitrust Institute as Amicus Curiae in Support of Plaintiffs-Appellants and Reversal at

23, Cornish-Adebiyi v. Caesars Ent. Inc., No. 24-3006 (3d Cir. Jan. 28, 2025).

64. See Press Release, U.S. Rep. Becca Balint, Reps. Becca Balint and Jesús “Chuy” García Introduce Legislation to

Crack Down on Companies Exacerbating Rental Housing Crisis Through Price-Fixing Algorithms (June 6, 2024),

https://balint.house.gov/news/documentsingle.aspx?DocumentID=314.

65. See New Preventing Algorithmic Collusion Bill Introduced, Loebsack & Brownlee, PLLC (Feb. 13, 2025),

https://loebsackbrownlee.com/algorithmic-collusion-act/; DLA Piper, The Preventing Algorithmic Collusion Act:

Strike Two, Lexology (Mar. 3, 2025), https://www.lexology.com/library/detail.aspx?g=d8d79286-775b-4189-

bd80-05948ccaac28&utm_source=Lexology+Daily+Newsfeed&utm_medium=HTML+email+-+Body+-

+General+section&utm_campaign=Lexology+subscriber+daily+feed&utm_content=Lexology+Daily+Newsfeed+2025-

03-05&utm_term=.

66. An Act of Oct. 6, 2025, ch. 338, 2025 Cal. Stat. (A.B. 325) (codified as amended at Cal. Bus. & Prof. Code § 16729),

https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202520260AB325.

67. 2025 N.Y. Laws ch. 437 (S. 7882) (codified as amended at N.Y. Gen. Bus. Law § 340-b),

https://www.nysenate.gov/legislation/bills/2025/S7882.

68. See S. 3657, 221d Leg., Reg. Sess. (N.J. 2024), An Act concerning pricing of rental properties and supplementing

P.L. 1970, c. 73 (C.56:9-1 et seq.), https://pub.njleg.state.nj.us/Bills/2024/S4000/3657_I1.PDF; S. 1016, 194th

Gen. Court Mass., Reg. Sess. (Mass. 2025), An Act Relative to Preventing Algorithmic Rent Fixing in the Rental

Housing Market, https://malegislature.gov/Bills/194/S1016; see also Emma Whitford, Legislation Aimed at

Algorithmic Rent-Setting Proliferating Across US, MLex (Apr. 22, 2025),

https://content.mlex.com/#/content/1648478/legislation-aimed-at-algorithmic-rent-setting-proliferating-

across-us?

referrer=email_dailycontentset&dailyId=6d7e8032bc4c4dd8b843cf3339e9c45f&paddleid=202&paddleaois=2000

.

69. See Edward Rogers, et al., Philly's Algorithmic Rent Ban Furthers Antitrust Policy Trends, Law360 (Nov. 12,

2024), https://www.law360.com/articles/2258688/philly-s-algorithmic-rent-ban-furthers-antitrust-policy-

trends.

70. See id.

71. Global Competition Review, NY bans algorithmic rent pricing (October 16, 2025),

https://globalcompetitionreview.com/gcr-usa/article/ny-bans-algorithmic-rent-pricing?

utm_source=NY%2Bbans%2Balgorithmic%2Brent%2Bpricing&utm_medium=email&utm_campaign=GCR%2BU

SA%2BBriefing.

72. See, e.g., NBC San Diego, San Diego City Council bans algorithmic rent price-fixing (May 13, 2025),

https://www.nbcsandiego.com/news/local/san-diego-bans-algorithmic-rent-price-fixing/3825140/ (San Diego);
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